




































Page 11 of 22 

disclose the information only to the members of the commission staff directly assigned to 

the matter as necessary in the discharge of their duties. Staff counsel and all members 

of the commission staff, until otherwise ordered by the commission, shall maintain the 

information in strict confidence and shall not disclose its contents to members of the 

public, or to other staff members not assigned to the matter. The commission staff or any 

party may object to the proposed withholding of the information. 

[When an application (including supporting documents and prefiled testimony} 

contains information that the applicant claims to be confidential, the filing shall be made 

under seal and accompanied by a motion for protective order or other confidential 

treatment. The provision to a party of information claimed to be trade secrets. privileged, 

or confidential commercial or financial information shall be governed by a protective 

order or other individual arrangements for confidential treatment. ] 

On every document filed or delivered under seal. the producing party shall mark 

each individual page of the document that contains confidential information. and on each 

such page shall clearly indicate the specific information requested to be treated as 

confidential by use of highlighting. underscoring. bracketing or other appropriate 

marking. All remaining materials on each page of the document shall be treated as 

nonconfidential and available for public use and review. If an entire document is 

confidential. or if all information provided [ olootronioally in electronic format 1 under Part 

IV of these rules is confidential, a marking prominently displayed on the first page of 

such document or at the beginning of any information provided [ eleotronioallv in 

electronic format]. indicating that the entire document is confidential shall suffice. [ NG 

doCI:IA10nt containing any confidential A1ateria1 may be filed oleotronioaHy with the Clerk 

of the Commission. J 
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Upon challenge, the filin§ party shall demonstrate to the satisfaction of the 

eommission that the information should be withhold from public disclosure [ the ] 

information shall be treated as confidential pursuant to these rules only where the party 

requesting confidential treatment can [ arove it is more likelv ·than not that· publio 

disclosure of the information will result in unreasonable harm the information shall be 

treated as oonfidgntial pursuant to the rules only where the partv requesting confidential 

treatment oan demonstrate to the satisfaction of the commission that the risk of harm of 

publicly disclosing the. information outweighs the presumption in favor of public 

disclosure ]. If the commission determines that the information should be withheld from 

public disclosure, it may nevertheless require the information to be disclosed to parties 

to a proceeding Under appropriate protective order. 

Whenever a document is filed with the clerk under seal, an original and [ 15 copies 

one copy 1 of an expurgated or redacted version of the document deemed by the filing 

party or determined by the commission to be confidential shall be filed with the clerk for 

use and review by the public. A document containing confidential information shall not 

be submitted electronically. An expurgated or redacted version of the document may be 

filed electronically. Documents containing confidential information must be filed in 

hardcopy and in accordance with all requirements of these rules. [Upon a determination 

by the commission. or a hearing examiner. that all or portions of any materials filed 

under seal are not entitled to confidential treatment. the filing party shall file one original 

and one copy of the expurgated or redacted version of the document reflecting the 

ruling.} 

When the information at issue is not required to be filed or made a part of the record, 

a party who wishes to withhold confidential information from filing or production may 

move the commission for a protective order without filing the materials. In considering 



'Page 13 of 22 

such a motion, the commission may require production of the confidential materials for 

inspection in camera, if necessary. 

A party may request additional protection for extraordinarily sensitive information by 

motion filed pursuant to 5VAC5-20-110. and filing the information with the Clerk of the 

Commission under seal and delivering a copy of the infonnation to commission staff 

counsel under seal as directed above. Whenever such treatment has been requested 

under Part IV of these rules, the commission may make such orders as necessary to 

permit parties to challenge the requested additional Qrotection. 

The commission. hearing examiners. any party and the commission staff may make 

use of confidential material in orders, filing pleadings [ ~. ) testimony I . or other 

documents. ] as directed by order of the commission. When a party or commission staff 

uses confidential material in a filed pleading [ er-, ] testimony. [ or other document. 1 the 

party or commission staff must file both confidential and nonconfidential versions of the 

pleading [ ~r , ) testimony [ . or other document] . Confidential versions of filed 

pleadings [ er-. 1 testimony [ , or other documents ] shall clearly indicate the confidential 

material contained within by highlighting. underscoring, bracketing or other appropriate 

marking. When filing confidential pleadings [Sf-, ] testimony, [ or other documents, J 

parties must submit the confidential [ plgadings or tes!imonv version] to the Clerk of the 

Commission securely sealed in an opaque container that is clearly labeled "UNDER 

SEAL" Nonconfidential versions of filed pleadings (or , ] testimony [ , or other 

documents ] shall [ expurgate, redact. or otherwise ] omit all references to confidential 

material. 

The commission may issue such order as it deems necessary to prevent the use of 

confidentiality claims for the purpose of delay or obstruction of the proceeding. 
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[ A person who proposes in good faith that information to be delivered to the 

commission staff outside of a formal proceeding be withheld from public disclosure on 

the ground that it contains trade secrets; privileged. or confidential commercial or 

financial information may deliver the information under seal to the commission staff. 

subject to the same protections afforded confidential information in formal proceedings. ] 

5VAC5-20·180. Official transcript of hearing. 

The official transcript of a hearing before the commission or a hearing examiner shall 

be that prepared by the court reporters retained by the commission and certified by the 

court reporter as a true and correct transcript of the proceeding. Transcripts of 

proceedings shall not be prepared except in cases assigned to a hearing examiner, 

when directed by the commission, or When requested by a party desiring to purchase a 

copy. Parties desiring to purchase copies of the transcript shall make arrangement for 

purchase with the court reporter. When a transcript is prepared, a copy thereof shall be 

made available for public inspection in the Clerk of the Commission's clerk's office. I .!f 

the transcript includes confidential information. an expurgated or redacted version of the 

transcript shall be made available for public inspection in the clerk's office. Only the 

parties who have executed an agreement to adhere to a protective order or other 

arrangement for access to confidential treatment in such proceeding and .the 

commission staff shall be entitled to access to an unexpurgated or unredacted version of 

the transcript. 1 By agreement of the parties, or as the commission may by order provide, 

corrections may be made to the transcript. 
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PartlY 

Discovery and Hearing Preparation Procedures 

5VAC5-20-240. Prepared testimony and exhibits. 

Following the filing of an application dependent upon complicated or technical proof, 

the commission may direct the applicant to prepare and file the testimony and exhibits 

by which the applicant expects to establish its case. In all proceedings in which an 

applicant is required to file testimony, respondents shall be permitted and may be 

directed by the commission or hearing examiner to file, on or before a date certain, 

testimony and exhibits by which they expect to establish their case. Any respondent that 

chooses not to file testimony and exhibits by that date may not thereafter present 

testimony or exhibits except by leave of the commission, but may otherwise fully 

participate in the proceeding and engage in cross-examination of the testimony and 

exhibits of commission staff and other parties. The commission staff also shall file 

testimony and exhibits when directed to do so by the commission. Failure to comply with 

the directions of the commission, without good cause shown, may result in rejection of 

the testimony and exhibits by the commission. With leave of the commission and unless 

a timely objection is made, the commission staff or a party may correct or supplement 

any prepared testimony and exhibits before or during the hearing. In all proceedings, all 

evidence must be verified by the witness before introduction into the record, and the 

admissibility of the evidence shall be subject to the same standards as if the testimony 

were offered orally at hearing, unless, with the consent of the commission, the staff and 

all parties stipulate the introduction of testimony without need for verification. An original 

and 15 copies of prepared testimony and exhibits shall be filed unless otherwise 

specified in the commission's scheduling order and public notice, or unless the testimony 

and exhibits are filed electronically and otherwise comply with these rules. Documents of 
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unusual bulk or weight and physical exhibits other than documents need not be filed in 

advance, but shall be described and made available for pretrial examination. 

5VAC5-20-250. Process, witnesses, and production of documents and things. 

A. Subpoenas. Commission staff and a any party to a proceeding shall be entitled to 

process. to convene parties, to compel the attendance of witnesses, and to compel the 

production of books, papers. documents, or things provided in this rule. 

B. Commission issuance and enforcement of other regulatory agency subpoenas. 

Upon ~otion by commission staff counsel, the commission may issue and enforce 

subpoenas at the request of a regulatory agency of another jurisdiction if the activity for 
' 

which the information is sought by the other agency, if occurring in the Commonwealth, 

would be a violation of the laws of the Commonwealth that are administered by the 

commission. 

A motion requesting the issuance of a commission subpoena shall include: 

1. A copy of the original subpoena issued by the regulatory agency to the named 

defendant; 

2. An affidavit of the requesting agency administrator stating the basis for the 

issuance of the subpoena under that state's laws; and 

3. A memorandum from the commission's corresponding division director 

providing the basis for the issuance of the commission subpoena. 

C. Deouments Document subpoenas. In a pending ease proceeding, at the request 

of commission staff or any party, the Clerk of the Commission shall issue a subpoena. 

When a matter is under investigation by commission staff, before a formal proceeding 

has been established, whenever it appears to the commission by affidavit filed with the 

Clerk of the Commission by the commission staff or an individual, that a book, writing, 
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document, or thing sufficiently described in the affidavit, is in the possession, or under 

the control, of an identified person and is material and proper to be produced, the 

commission may order the Clerk of the Commission to issue a subpoena and to have 

the subpoena duly served, together with an attested copy of the commission's order 

compelling production at a reasonable place and time as described in the commission's 

order. 

D. Witnesses Witness subpoenas. In a pending ease proceeding, at the request of 

commission staff or any party, the Clerk of the Commission shall issue a subpoena. 

SVACS-20-260. Interrogatories to parties or requests for production of documents 

and things. 

The commission staff and a any party in a formal proceeding before the commission, 

other than a proceeding under 5VAC5-20-100 A [and C] , may serve written 

interrogatories or requests for production of documents upon a party, to be answered by 

the party served, or if the party served is an entity, by an officer or agent of the entity, 

who shall furnish to the staff or requesting party information as is known. Interrogatories 

or requests for production of documents [, including workpapers pursuant to 5VAC5-20· 

270,] that cannot be timely answered before the scheduled hearing date may be served 

only with leave of the commission for good cause shown and upon such conditions as 

the commission may prescribe. [ Such otherwise untimely interrogatories or requests for 

production of documents. including workpapers pursuant to 5VAC5-20-270, may not be 

served until such leave is granted. ] No interrogatories or requests for production of 

documents may be served upon a member of the commission staff, except to discover 

factual information that supports the workpapers submitted by the staff [ to the Clerk of 

the Commission] pursuant to 5VAC5-20-270. All interrogatories and requests for 

production of documents shall be filed with the Clerk of the Commission. Responses to 
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interrogatories and requests for production of documents shall not be filed with the Clerk 

of the Commission. 

The response to each interrogatory or document request shall identify by name the 

person making the response. Any objection to an interrogatory or document request 

shall identify the interrogatory or document request to which the objection is raised. and 

shall state with specificity the basis and supporting legal theory for the objection. 

Objections, if any, to speoified questions shall be stated with speoifioity, oiting 

appropriate legal authority, and 'shall be served with the list of responses or in such 

manner as the commission may designate by order. Responses and objections to 

interrogatories or requests for production of documents shall be served within 44 10 

days of receipt, unless otherwise ordered by the commission. Upon motion promptly 

made and accompanied by a copy of the interrogatory or document request and the 

response or objection that is subject to the motion, the commission will rule upon the 

validity of the objection; the objection otherwise will be considered sustained. 

Interrogatories or requests for production of documents may relate to any matter not 

privileged, which is relevant to the subject matter involved, including the existence, 

description, nature, custody, condition, and location of any books, documents, or other 

tangible things, and the identity and location of persons having knowledge of evidentiary 

value. It is not grounds for objection that the information sought will be inadmissible at 

the hearing if the information appears reasonably calculated to lead to the discovery of 

admissible evidence. 

Where the response to an interrogatory or document request may only be derived or 

ascertained from the business records of the party questioned, from an examination, 

audit, or inspection of business records, or from a compilation, abstract, or summary of 

business records, and the burden of deriving or ascertaining the response is 
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substantially the same for one entity as for the other, a response is sufficient if it (i) 

identifies by name and location all records from which the response may be derived or 

ascertained; and (ii) tenders to the inquiring party reasonable opportunity to examine, 

audit, or inspect the records subject to objection as to their proprietary or confidential 

nature. The inquiring party bears the expense of making copies, compilations, abstracts, 

or summaries. 

[ 5VAC5"20"270. Hearing preparation. 

In a formal proceeding, a party or the commission staff may serve on a party a 

request to examine the workpapers supporting the testimony or exhibits of a witness 

whose prepared testimony has been filed in accordance with 5VAC5-20-240. The 

movant may request abstracts or summaries of the workpapers, and may request copies 

of the workpapers upon payment of the reasonable cost of duplication or reproduction. 

Copies requested by the commission staff shall be furnished without payment of copying 

costs. In actions pursuant to 5VAC5-20-80 A, the commission staff shall, upon the filing 

of its testimony, exhibits, or report, will compile and file with tho Clerk of tho Commission 

three oopies provide (in either paper or electronic format) a copy of any workpapers that 

support the recommendations made in its testimony or report to any party upon request 

and may additionally file a copy of such workpapers with the Clerk of the Commission. 

The Clerk of the Commission shall make tRe any filed workpapers available for public 

inspection and copying during regular business hours. ] 

SVACS-20-280. Discovery m applicable only to SVACS-20-90 proceedings. 

Tho follovring This rule applies only to proceedings a proceeding in which a 

defendant is subject to g monetary penalty or injunctive penalties injunction, or 

revocation, cancellation, or curtailment of a license, certificate of authority, registration, 

or similar authority previously issued by the commission to the defendant: 
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1. Discovery of material in possession of the commission staff. Upon written 

motion of the defendant, the commission shall permit the defendant to inspect 

and, at the defendant's expense, copy ··or photograph any relevant written or 

recorded statements, the existence of which is known, after reasonable inquiry, 

by the commission staff counsel assigned to the matter to be within the custody, 

possession, or control of commission staff, made by the defendant, or 

representatives, or agents of the defendant if the defendant is other than an 

individual, to a commission staff member or law enforcement officer. 

A motion by the defendant under this rule shall be filed and served at least 1 0 

days before the hearing date. The motion shall include all relief sought. A 

subsequent motion may be made only upon a showing of cause as to why the 

motion would be in the interest of justice. An order granting relief under this 

seotion rule shall specify the time, place, and manner of making discovery and 

inspection permitted, and may prescribe such terms and conditions as the 

commission may determine. 

Nothing in this rule shall require the disclosure .of any information, the disclosure 

of which is prohibited by statute. The disclosure of the results of a commission 

staff investigation or work product of commission staff counsel shall not be 

required. 

2. Depositions. After commencement of an aotion a proceeding to which this rule 

applies, the commission staff or a party may take the testimony of a party or 

another §. person or entity not a partv, other than a member of the commission 

staff, by deposition on oral examination or by written questions. Depositions may 

be used for any purpose for which they may be used in the courts of record of the 

Commonwealth. Except where the commission or hearing examiner finds that an 
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emergency exists, no deposition may be taken later than 10 days in advance of 

the formal hearing. The attendance of witnesses at depositions may be 

compelled by subpoena. Examination and cross-examination of the witness shall 

be as at hearing. Depositions may be taken in the City of Richmond or in the 

town, city, or county in which the deposed f*lftY person resides, is employed, or 

does business. The parties and the commission staff, by agreement, may 

designate another place for the taking of the deposition. Reasonable notice of the 

intent to take a deposition must be given in writing to the commission staff 

counsel and to each party to the action, stating the time and place where the 

deposition is to be taken. A deposition may be taken before any person (the 

"officer") authorized to administer oaths by the laws of the jurisdiction in which 

the deposition is to be taken. The officer shall certify his authorization in writing, 

administer the oath to the deponent, record or cause to be recorded the 

testimony given, and note any objections raised. In lieu of participating in the oral 

examination, a party or the commission staff may deliver sealed written questions 

to the officer, who shall propound the questions to the witness. The officer may 

terminate the deposition if convinced that the examination is being conducted in 

bad faith or in an unreasonable manner. Costs of the deposition shall be borne 

by the party noticing the deposition, unless otherwise ordered by the 

commission. 

3. Requests for admissions. The commission staff or a party to a proceeding may 

serve upon a party written requests for admission. Each matter on which an 

admission is requested shall be stated separately. A matter shall be deemed 

admitted unless within 21 days of the service of the request, or some other 

period the commission may designate, the party to whom the request is directed 
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serves upon the requesting party a written answer addressing or objecting to the 

request. The response shall set forth in specific terms a denial of the matter set 

forth or an explanation as to the reasons the responding party cannot truthfully 

admit or deny the matter set forth. Requests for admission shall be filed with the 

Clerk of the Commission and simultaneously served on commission staff counsel 

and on all parties to the matteF proceeding. 
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Re Alternative Regulatory Frameworks for Local 
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Interim Order 87-11-033 et al. 
Applications 85-01-034, 87-01-002 

Cases 86-11-028, 87-07-024 

California Public Utilities Commission 
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ORDER reversing an administrative law judge's dis­
covery ruling which had directed the California Cable 
Television Association to compel its members to 
answer data requests filed by Pacific Bell. Noting that 
the association had intervened in the proceeding on 
its own and not at the behest of its members, the 
commission finds that it cannot be ordered to require 
its members to answer certain data requests. Com­
mission reasons further that the information being 
sought was not within the association's possession or 
control. 

P.U.R. Headnote and Classification 

1. 
APPEAL AND REVIEW 

s46 - Procedural rulings - By administrative law 
judge - Discovery - Policy against interlocutory re­
view. 
Ca.P.U.C. 1994 
[CAL.] The commission frowns on reviewing eviden­
tiary or procedural rulings made by an administrative 
law judge (ALJ) prior to final submission of a pro­
ceeding on its merits, as it prolongs the regulatory 
process and creates undesirable piecemeal resolution 
of disputes; moreover, there is no specific provision 
in the commission's rules permitting an appeal of an 
ALJ ruling. 

Re Alternative Regulatory Frameworks for Local 
Exchange Carriers 

P.U.R. Headnote and Classification 

2. 

ATTACHMENT B 

Page 1 

PROCEDURE 

s17- Discovery and inspection- Nonparties -·Com­
mission power to require. 
Ca.P.U.C. 1994 
[CAL.] The commission's rules on discovery proce­
dures mirror as much as possible those contained in 
the Code of Civil Procedure, thus limiting discovery 
of a person or entity not a party to a proceeding; 
however, to the extent that a nonparty has relevant 
evidence within its possession or control, it can be 
compelled to answer data requests for such, through 
depositions if not interrogatories. 

Re Alternative Regulatory Frameworks for Local 
Exchange Carriers 

P.U.R. Headnote and Classification 

3. 
PARTIES 

s 19 - Intervenors - Associations - Applicability of 
discovery rules - Standing separate from individual 
members. 
Ca.P.U.C. 1994 
[CAL.] The fact that an association intervenes in a 
commission proceeding does not mean that its indi­
vidual members are automatically subject to discov­
ery in· the matter, as associations are not analogous to 
class action suits; moreover, associations and their 
individual members can have separate standing, and 
where an association intervenes on its own and not at 
the direction of its members, the association cannot 
be ordered to compel its individual members to an­
swer discovery requests made of the association. 

Re Alternative Regulatory Frameworks for Local 
Exchange Carriers 

P.U.R. Headnote and Classification 

4. 
PROCEDURE 

s 17 - Discovery and inspection - Associations versus 
individual members - Commission power to require. 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Ca.P.U.C. 1994 
[CAL.] Under the commission's rules of discovery, 
when an association intervenes on its own and not at 
the direction of its members, the association cannot 
be ordered to compel its individual members to an­
swer discovery requests made in the matter, espe­
cially since most such infmmation would be unlikely 
to be in the possession or control of the association. 

Re Altemative Regulatory Fri!mieworks for Local 
Exchange Carriet's 

P.U.R. Headnote and Classification 

5. 
EVIDENCE 

s33 - Privileged communications - Attorney/client 
privilege - Disclosure of identity of client - Attorney 
work product exception. 
Ca.P.U.C. 1994 
[CAL.] Disclosure of the identities of those members 
of an association that had authorized the association 
to work on their behalf in intervening in a commis­
sion proceeding was found to violate neither the at­
torney/client privilege nor the attomey work product 
privilege; the mere identity of an attorney's client is 
almost never deemed a privileged communication, 
nor can an association member's decision-making 
process for joining or not joining an association ac­
tion fall within the attomey work product privilege. 

Re Altemative Regulatory Frameworks for Local 
Exchange Carriers 

BY THE COMMISSION: 

*1/NTERIM OPINION 

I. Background 

Today's decision resolves the Califomia Cable Tele­
vision Association's (CCTA) appeal from the April1, 
1994 ruling of Administrative Law Judge (ALJ) 
Ramsey regarding Pacific Bell's (Pacific) motion to 
compel CCT A to answer a data request. 

On April 1, 1994, ALJ Ramsey, acting in his capacity 
as the Law and Motion Judge for discovery disputes, 
issued a ruling which granted Pacific's January 11, 
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1994 motion to compel CCTA to respond to Pacific's 
November 24, 1993 data request. Pacific's data re­
quest was issued in connection with GTE California 
Incorporated's (GTEC) petition to modify Decision 
(D.) 89-10-031, and Pacific's joinder in that petition. 
The petition requests that the Commission eliminate 
the requirement in D.89-10-031 that any investment 
by local exchange carriers in fiber beyond the feeder 
be preapproved. 

Pacific's original data request was composed of nine 
numbered questions with subparts. At the law and 
motion hearing, Pacific revised its data request by 
withdrawing request numbers 1 and 9, and all of re­
quest number 3 except for subdivision d. FNt The 
questions which are at issue are as follows: 

'2. Has each of the members identified in response to 
question 1 above authorized CCT A to act on behalf 
of the member in this proceeding. 

•a) If any members have not authorized CCT A to act 
on their behalf, please identify those members.' 

'3. For each CCTA member identified in response to 
question 1 above, please provide the following in­
formation: 

•d) What services the member provides, will pro­
vide, or is considering providing that compete or will 
compete with services provided by Pacific Bell.' 

'4. For each CCTA member that has installed, or is 
installing, fiber in its cable television system, please 
provide the following information: 

•a) The amount of investment in fiber the member 
has made during the last five years. 

•b) A diagram showing where in the member's cable 
television system it has placed fiber. 

•c) All of the member's reasons for placing fiber in its 
cable television system. 

•d) All documents relied upon in preparing the re­
sponses to items 4 a) - 4 c) above.' 

'5. Please identify each CCTA member that is plan­
ning to provide or contemplating the provision of 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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telecommunications services in addition to video 
services. 

'6. For each CCTA member identified in response to 
question 5 above, please describe the telecommunica­
tions services the member plans to provide or is con­
templating providing. 

'7. For each CCTA member identified in response to 
question 5 above, please state whether the member 
has placed fiber optic cable in its system for the sole 
or partial purpose of being able to provide telecom­
munications services now or in the future. 

'8. Please identify each CCTA member that plans to 
place fiber optic cable in its system in the next three 
to five years.' 

In granting Pacific's motion to compel, the April I, 
I994 ruling ordered that: 

*2 '2. Upon request, CCTA shall disclose to Pacific 
the identity of each of its members by name, business 
address, and class or category of membership (i.e., 
Regular member, Associate Member, etc.). 

'3. Within IO days of the date of this ruling, each 
member of CCTA, of whatever class or category, 
shall provide answers to Questions 2, 3(d), 4, 5, 6, 7, 
and 8 of Pacific's Data Request No. 1., unless a lesser 
number of respondents from among CCTA's mem­
bership is agreed upon by the parties, in which case 
such designated respondents shall provide said in­
formation within 10 days from the date of this rul­
ing.' 

On April 13, I994, CCTA filed a motion to stay ALJ 
Ramsey's ruling of April l, I994, and an 'Appeal Of 
The Administrative Law Jud~e's Ruling Compelling 
Production of Documents.' N

2 CCT A's appeal re­
quests that the Commission review and overturn ALJ 
Ramsey's ruling of April I, I994. The arguments in 
CCTA's motion for a stay are identical to the three 
arguments that CCT A makes in its appeal of ALJ 
Ramsey's ruling. 

On April 22, I994, the California Association Of 
Long Distance Companies (CAL TEL) filed a joinder 
in CCTA's appeal of ALJ Ramsey's ruling. FN

3 
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On April 25, I994, a prehearing conference was held 
before ALJ Wong, who was reassigned to hear GTEC 
and Pacific's petition for modification. At that pre­
hearing conference, parties were given until May 4, 
I994 to file a response to CCTA's motion for a stay 
and its appeal, and to CAL TEL's joinder. 

On May 4, I994, three other pleadings were filed in 
connection with CCTA's motion and appeal. GTEC 
filed an opposition to CCT A's appeal, and to CAL­
TEL's joinder in the appeal. Pacific filed a consoli­
dated response to CCT A's appeal and motion for a 
stay, and to CALTEL's joinder in CCTA's appeal. 
The Cellular Resellers Association, Inc. (CRA) also 
filed a response to CCTA's appeal, and to CAL TEL's 
joinder in CCTA's appeal. 

On June 24, I994, ALJ Wong referred CCTA's ap­
peal of the April I? I994 ruling to the Commission. 
In addition, ALJ Wong's ruling granted CCTA's mo­
tion for a stay of the ruling until the Commission 
decides CCT A's appeal. 

II. Position OfThe Parties 

A. CCTA 's Position 

CCTA first argues that at the March 22, I994 hear­
ing, which heard arguments regarding Pacific's mo­
tion to compel, Pacific stated that it wanted to revise 
the information sought in its data request by striking 
request numbers 1 and 9, and all of question 3 with 
the exception of subdivision d. Request number 1 had 
sought the identities of each member of CCT A. De­
spite Pacific's deletion of request number I, CCTA 
argues that ALJ Ramsey's ruling analyzed at length 
whether the attorney-client privilege applied to the 
identity of CCTA's membership. CCTA asserts that 
the ruling misanalyzed CCTA's privilege argument. 
CCT A contends that it had argued that the informa­
tion sought in data request number 1 regarding a 
membership list or the identity of its members was 
irrelevant. CCT A argues that its attorney-client privi­
lege argument pertained to request number 2, which 
sought the identities of those CCT A members who 
had authorized CCT A to act on their behalf in this 
proceeding. 

*3 CCT A's second argument is that the ruling failed 
to address the attorney-client privilege issue which it 
raised with respect to request number 2. CCTA con-
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tends that the identity of its members who authorized 
CCTA to act on their behalf concerns a privileged 
attorney-client communication. CCT A argues that the 
only exception to this privilege, which Pacific has not 
raised, is when the facts show that circumstances 
surrounding the privileged activity were abused. 

CCTA's third argument is that the ruling is inconsis­
tent with the statutes under which the Commission 
operates because the ruling ordered CCT A to produce 
infonnation and documents that are not within 
CCTA's control. According to CCTA, Pacific's re­
quest numbers 3(d), 4, 5, 6, 7, and 8, all seek proprie­
tary information regarding the fiber deployment plans 
and telecommunicat'ions service offerings of CCTA's 
individual members. CCT A argues that such informa­
tion has no bearing on the petition to modify of 
GTEC and Pacific. More importantly, CCTA does 
not collect or maintain such infonnation on its mem­
bers in the ordinary course of business, and cannot be 
compelled to produce documents and infonnation 
from its individual members. 

B. CALTEL's Position 

CAL TEL has joined in CCT A's appeal because of the 
ramifications that ALJ Ramsey's ruling could have in 
other Commission proceedings. 

CAL TEL argues that the United States Supreme 
Court has held that an association itself has standing 
to bring suit as a representative of its members. The 
ruling, however, states without any explanation or 
authority that CCTA's members are represented in 
this proceeding by CCTA, and as a consequence, 
'such members must comply with orders and rulings 
issued in this proceeding.' 

CAL TEL also argues that CCT A is participating in a 
quasi-legislative proceeding under Rule 54, .and is 
therefore not required to show any interest or injury 
in order to participate. Due to CCTA's status, the 
individual members of CCT A cannot be compelled to 
participate in discovety proceedings. 

CAL TEL also argues that the ruling is erroneous in 
that it compels an answer to Pacific's request number 
2. The ruling requires CCTA to disclose the identity 
of the members who support CCTA's position in this 
proceeding. CAL TEL asserts that the information 
sought is protected by the attorney-client privilege. 
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CAL TEL also argues that if the ruling was predicated 
on CCTA's waiver of the privilege during an infmmal 
meeting between Pacific and CCT A, the ruling failed 
to reach any determination that CCT A made such a 
waiver. 

CAL TEL's fmal argument is that if the ruling is up­
held, participation or intervention in a Commission 
proceeding will subject the individual members of the 
association to discovery. This will discourage partici­
pation by associations, which, CAL TEL believes, 
have been of benefit to the Commission by providing 
important information concerning the opinions and 
fonnal positions of entire industries in an efficient, 
timely, and cost effective man11er. 

C. GTEC's Position 

*4 GTEC's opposition requests that ALJ Ramsey's 
ruling be upheld so as to compel responses to Pa­
cific's request numbers 3 through 8. GTEC takes no 
position with respect to request number 2, and relies 
on CCTA's statement that CCTA has already re­
sponded to request number 1. 

GTEC argues that CCTA is acting in a representative 
capacity on behalf of its members, and that because 
of this representative role, CCTA's members should 
be subject to discovety under appropriate guidelines. 

D. CRA 's Position 

CRA supports the appeal of CCTA and the joinder of 
CAL TEL. CRA argues that the ALI's decision was 
erroneous, and that if it is upheld, it would have a 
chilling effect on participation by associations in 
Commission proceedings. CRA requests that the rul­
ing be rescinded. 

E. Pacific's Position 

Pacific contends that CCT A's appeal and motion for a 
stay, and CAL TEL's joinder in the appeal, should be 
denied. 

Pacific argues that CCT A has, on the one hand, rep­
resented that it represents the interests of its individ­
ual members. On the other hand, especially when it 
comes to Pacific's attempts to discover infonnation, 
CCTA asserts that it is acting pursuant to CCTA's 
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Executive Committee. As a result; Pacific asserts that 
CCT A seeks to gain a competitive advantage for its 
members, while at the same time shielding its mem­
bers from legitimate discovery inquiries. 

Pacific contends that the issue is not whether an asso­
ciation has standing to bring suit, but rather, whether 
an association that appears before the Commission 
can be compelled to provide relevant information 
from its members. Pacific argues that in class action 
proceedings, California courts have recognized that 
unnamed class members are considered parties for 
the purposes of discovery. However, in subjecting 
class members to discovery, the courts have balanced 
the competing interests of the parties, and have al­
lowed discovery of a reasonable number of unnamed 
class members. Pacific points out that the Commis­
sion has also previously decided that discovery can 
be obtained from persons or entities whom are not 
named as parties in a proceeding. 

As for CAL TEL's argument that CCT A is participat­
ing in this proceeding under Rule 54, and not as an 
intervenor, that argument is irrelevant and without 
merit. 

Pacific argues that the information it has requested in 
questions 3(d), and 4 through 8, is relevant and nec­
essary to the resolution of issues in this case, and is 
reasonably calculated to lead to the discovery of ad­
missible evidence. To reduce the burden on CCTA's 
members, Pacific points out that it has already of­
fered to reduce the number of members who must 
respond. 

Pacific asserts that the information it seeks is relevant 
because CCT A has stated in its protest, and in ex 
parte contacts, that its members are future competi­
tors of GTEC and that its members plan to deploy 
fiber in their networks as well. Pacific asserts that 
this information it seeks is reasonably calculated to 
lead to the discovery of admissible evidence regard­
ing the cost effectiveness of fiber beyond the feeder. 

*5 Regarding the information sought in request num­
ber 2, Pacifi,c contends that such information is not 
protected by the attorney-client privilege. Pacific 
asserts that the question is not seeking information 
about privileged communications between CCTA's 
counsel and CCTA's Executive Committee. Rather, 
the information sought is simply asking for the iden-
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tity of the client. According to Pacific, such informa­
tion must be disclosed unless the disclosure would · 
uncover client confidences. 

III. Discussion 

[1] We note at the outset, that today's decision is a 
rare occurrence in that we are reviewing a ruling 
made by an ALJ before we have considered the mer­
its of the entire proceeding. Normally, we are reluc­
tant to review evidentiary and procedural rulings be­
fore the proceeding has been submitted. (See Rule 
65.) Our reasoning for that has been expressed previ­
ously: 

'There is no appeal from a procedural or evidentiary 
ruling of a presiding officer prior to consideration by 
the Commission of the entire merits of the matter. 
The primary reasons for this rule are to prevent 
piecemeal disposition of litigation and to prevent 
litigants from frustrating the Commission in the per­
formance of its regulatory functions by inundating 
the Commission with interlocutory appeals on proce­
dural and evidentiary matters.' (D.87070 [81 CPUC 
389, 390]; D.90-02-048 at p. 4.) 

Parties who contemplate appealing a ruling with 
which they are dissatisfied should recognize that we 
frown on such a practice, and view this kind of a de­
cision as the rare exception rather than the rule. 

We have decided to review the appeal in this pro­
ceeding because of possible ramifications the ruling 
could have in other proceedings where an association 
is a party to the proceeding. In addition, by our ac­
tions today, we want some finality to the actions that 
have taken place in the course of these proceedings. 

We now tum to ALJ Ramsey's ruling, and the infor­
mation sought by Pacific. 

CCT A asserts that ordering paragraph 2 of ALJ Ram­
sey's ruling ordered CCT A to disclose 'the identity of 
each of its members by name, business address, and 
class or category of membership (i.e., Regular mem­
ber, Associate Member, etc.). ' CCTA argues that 
ordering paragraph 2 was not necessary because re­
quest number 1, FN

4 which sought similar informa­
tion, was withdrawn by Pacific due to CCT A's com­
pliance with that request on December 21, 1993. 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



55 CPUC 2d 672, 1994 WL 496409 (Cal.P.U.C.) 

CCT A argues that due to this oversight, the ruling 
misanalyzed CCTA's privilege argument. Instead of 
ALJ Ramsey considering CCTA's claim of attorney­
client privilege in the context of request number 2, 
CCT A argues that the dicta concerning the attorney­
client privilege applied to request number 1. 

Pacific does not appear interested in the information 
that ordering paragraph 2 has ordered to be !Jroduced. 
Instead, Pacific's opposition to CCTA's appeal and 
motion for the stay pertain to questiops 2 through 8. 

In reviewing the amended data requests propounded 
by Pacific, and ALJ Ramsey's ruling, we concur with 
CCT A's argument that ordering paragraph 2 was un­
necessary because Pacific had withdraw11 question 
number 1. 

*6 The next series of questions that Pacific seeks 
answers to raises the issue as to whether the Commis­
sion can compel an association to provide answers 
from its members. ALJ Ramsey's ruling required 
each member of CCT A to provide answers to ques­
tions 2, 3(d), 4, 5, 6, 7, and 8 of Pacific's data request. 
CCT A takes the position that the Commission cannot 
compel CCT A to produce information and docu­
ments that are within the control of its individual 
members. 

In determining what, if any, infonnation CCTA 
should provide to Pacific, our first inquiry is to de­
cide who is subject to discovery in Commission pro-

d. FNSTh c . . I I . f cee mgs. e omm1sswn s c osest expressiOn o 
any discovery related procedures is found in Public 
Utilities Code CPU Code) § 1794. PU Code Section 
1794 provides: 

'The commission or any commissioner or any patty 
may, in any investigation or hearing before the com­
mission, cause the deposition of witnesses residing 
within or without the State to be taken in the manner 
prescribed by law for like depositions in civil actions 
in the superior courts of this State and to that end 
may compel the attendance of witnesses and the pro­
duction of books, waybills, documents, papers, and 
accounts.' 

For other discovery related procedures, the Corrunis­
sion generally follows the discovel'y rules that are 
found in the Code of Civil Procedure (CCP). 
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[2] The discovery procedures available in civil courts 
depend on the relationship or status of the person 
from whom discovery is sought. For a party to a pro­
ceeding, a wide range of discovery procedures are 
available. (See CCP §§ 2025, 2028, 2030, 20:11, 
2032, 2033.) However, discovery of one who is not a 
patty to the action is more limited in the methods of 
discovery. One who is not a party to an action may be 
required to attend and testify at an oral or written 
deposition, or to produce business records for copy­
ing, or both to attend and testify and to produce busi­
ness records, other writings, and things. (See CCP § 
2020.) 

PU Code § 1794 has been interpreted by the Com­
mission as a mechanism by which parties can obtain 
discovery of nonpatties. In D.88312 (83 CPUC 318), 
the Commission upheld an ALJ ruling that a non­
utility did not have to respond to interrogatories, but 
that the non-utility was subject to having its deposi­
tion taken. The Commission held that if the non­
utility possessed relevant evidence, that evidence 
may be discovered prior to hearing pursuant to PU 
Code § 1794. (See 68 CPUC 322.)PU Code § 1794 
essentially provides the same sort of discovery tools 
available for obtaining discovery from a non-party 
under CCP § 2020. FNG 

[3, 4] Pacific and GTEC argue that CCTA's participa­
tion in this proceeding is analogous to a class action 
suit, in which members of the represented class are 
subject to discovery. We have reviewed the cases 
cited by Pacific and GTEC, and conclude that class 
actions are distinguishable from an association's par­
ticipation in proceedings before this Commission. 
FN

7The most distinguishing factor is that in a class 
action, the class suit is brought so that the class repre­
sentative and the class members can obtain a share of 
the damages, or of a common fund, or of property. 
(Alpine Mutual Water Co. v. Superior Court (1968) 
259 Cal. App. 2d 45, 53.)In a Commission proceed­
ing, however, an association and its members are not 
awarded any damages. Instead, associations partici­
pate in Commission proceedings because the rules or 
regulations at issue in a proceeding may impact the 
financial relationship between .the utility and the as­
sociation's members. 

*7 We do not believe that members of an association 
should automatically be subject to discovery merely 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



55 CPUC 2d 672, 1994 WL 496409 (Cal.P.U.C.) 

because they are a member of an association. Other­
wise, an association could subject all of its members 
to discovery by virtue of the association's participa­
tion in the proceeding. Such a result would be unduly 
burdensome on the individual members. 

ALJ Ramsey's ruling requires 'each member of 
CCT A' to provide answers to request numbers 2 
through 8. We conclude that the Commission cannot 
compel an association to require its individual mem­
bers to answer data requests. Our reasoning for that is 
rather straightforward. One of the principal purposes 
of discovery is to enable the discovering party to ob­
tain evidence from one's adversary who has control 
of the information in question. (Chronicle Publishing 
Co. v. Superior Court (1960) 54 Cal. 2d 548, 562-
563;Scherrer v. Plaza Marina Commercial Corp. 
lli71) 16 Cal. App. 3d 520, 523-524;Alpine Mutual 
Water Co. v. Superior Court, supra, 259 Cal. App. 2d 
at p. 54.)If information is being sought from individ­
ual members, it is unlikely that the association pos­
sesses or has control over that sort of information. 

Pacific's questions were directed specifically to 
CCTA. To the extent that ALJ Ramsey's ruling re­
quires responses by each member of CCTA, the rul­
ing is reversed. We shall, however, require CCTA to 
provide answers to request numbers 3 (d), 4, 5, 6, 7, 
and 8. FNS 

We note that if Pacific wants to obtain information 
from the individual members of CCT A, PU Code § 
1794 permits discovery by way of deposition of non­
party witnesses. 

We next tum to the propriety of compelling a re­
sponse to request number 2. 

CCT A argues that the information sought in request 
number 2 seeks information protected by the attor­
ney-client privilege because it is seeking 'Communi­
cations between CCT A members and its attorneys 
concerning their individual positions on CCTA's in­
tervention in the instant case . ' (CCTA's Response To 
Pacific's Motion To Compel, p. 9.) CCTA further 
argues that CCTA's actions in this proceeding have 
been authorized by CCT A's Executive Committee 
and not by its individual members. CCTA also argues 
that the meeting of CCTA's Executive Committee to 
consider supporting or opposing CCT A's participa­
tion in this proceeding is protected by the attorney 
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work product privilege. 

Evidence Code § 954 provides in pertinent part that 
'the client, whether or not a party, has a privilege to 
refuse to disclose, and to prevent another from dis­
closing, a confidential communication between client 
and lawyer. 'Evidence Code § 952 further explains a 
'confidential communication' to mean as follows: 

'As used in this article, •confidential communication 
between client and lawyer' means information trans­
mitted between a client and his lawyer in the course 
of that relationship and in confidence by a means 
which, so far as the client is aware, discloses the in­
formation to no third persons other than those who 
are present to further the interest of the client in the 
consultation or those to whom disclosure is reasona­
bly necessary for the transmission of the information 
or the accomplishment of the purpose for which the 
lawyer is consulted, and includes a legal opinion 
formed and the advice given by the lawyer in the 
course of that relationship.' 

*8 Evidence Code § 917 provides that whenever a 
privilege is claimed, the opponent of the claim of 
privilege has the burden of proof to establish that the 
communication was not confidential. 

[5] Pacific's request number 2 seeks the identity of 
those members who have authorized or refrained 
from authorizing CCT A from acting in this proceed­
ing. The case law on this subject holds that the iden­
tity and address of an attorney's client is not a confi­
dential communication protected by the privilege 
when there is a legitimate need for the court to re­
quire such a disclosure. However, when the disclo­
sure of the identity might harm the client because it 
will betray a confidential communication, then it is 
protected by the privilege. (Rosso, Johnson. Rosso & 
Ebersold v. Superior Court (1987) 191 Cal. App. 3d 
1514, 1518;Willis v. Superior Court (1980) 112 Cal. 
App. 3d 277, 29l.)The rationale for this general rule 
is that the adverse party is entitled to know who the 
opponents are. (Brunner v. Superior Court (1959) 51 
Cal. 2d 616, 618.) 

We believe that Pacific's request number 2 merely 
seeks to identify the clients on whose behalf CCT A is 
acting, a matter which is not privileged as was noted 
in ALJ Ramsey's ruling. The disclosure of who 
CCTA is acting on behalf of will not result in the 
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disclosure of any of those member's communications. 
In addition, the information requested does not im­
pinge on any communication made in confidence in 
connection with the attorney-client privilege. 

The attorney work product privilege is codified in 
CCP § 2018. CCP § 2018 provides in pertinent part: 

'(b) Subject to subdivision (c), the work product of 
an attorney is not discoverable unless the court de­
tennines that denial of discovery will unfairly preju­
dice the party seeking discovery in preparing that 
party's claim or defense or will result in an injustice. 

'(c) Any writing that reflects an attorney's impres­
sions, conclusions, opinions, or legal research or 
theories shall not be discoverable under any circum­
stances.' 

The work product doctrine shelters the mental proc­
esses of the attorney, which provides the attorney 
with a privileged area within which one can analyze 
and prepare the client's case. (People v. Collie (1981) 
30 Cal. 3d 43, 59.)ln determining whether the work 
product privilege is involved in a particular discovery 
request, it is appropriate to look to the purposes of the 
statute, which are to preserve the right of an attorney 
to prepare a case for trial, and to prevent an attorney 
from taking undue advantage of an adversary's indus­
try and efforts. (Watt Industries v. Superior Court 
(1981) 115 Cal. App. 3d 802, 804-805.) 

CCT A contends that when its Executive Committee 
met to consider whether to support or to oppose 
CCTA's participation in this proceeding, that the 
meeting was protected by the attorney work product 
privilege. We do not believe that to be the case. The 
affidavit that CCTA attached in suppmt of its re­
sponse to Pacific's motion to compel states that the 
CCTA bylaws permit the Executive Committee to 
authorize and direct staff to intervene in proceedings 
before the Commission, and that the committee au­
thorized and directed staff to file a protest. It is ap­
parent that such authorization and direction was not 
derived from or the product of the mental processes 
of CCTA's attorneys. Rather, the vote or authoriza­
tion to file a protest came from the Executive Com­
mittee. Accordingly, no work product privilege ap­
plies. 

*9 We therefore conclude that ALJ Ramsey's reason-
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ing for requiring a response to request number 2 was 
con·ect. However, for the reasons stated earlier, only 
CCTA shall be required to respond to this question. 

A stay of ALJ Ramsey's ruling was granted in ALJ 
Wong's ruling of June 24, 1994 pending today's deci­
sion. That stay is now lifted. 

Findings of Fact 

1. At the law and motion hearing held on March 22, 
1994, Pacific revised its data request by withdrawing 
request numbers 1 and 9, and all of request number 3 
except for subdivision d. 

2. On April!, 1994, an ALJ ruling was issued which 
granted Pacific's January 11, 1994 motion to compel 
CCTA to reSpond to Pacific's November 24, 1993 
data request. 

3. The ruling ordered CCTA to disclose to Paeific the 
identity of each of its members, and the class or cate­
gory of membership. 

4. The ruling also ordered each member of CCT A to 
provide answers to the remaining questions of Pa­
cific's data request, unless a lesser number of respon­
dents from among CCTA's membership could be 
agreed upon. 

5. On April 13, 1994, CCTA filed a motion to stay 
the ALJ ruling of April 1, 1994, and an appeal of that 
ruling. 

6. On June 24, 1994, ALJ Wong referred CCTA's 
appeal to the Commission, and granted CCT A's mo­
tion for a stay until the Commission decides the ap­
peal. 

7. Ordering Paragraph 2 of the April 1, 1994 ruling 
was unnecessary because the question regarding the 
identity of CCT A's members had been withdrawn by 
Pacific. 

8. The Commission's closest expression of any dis­
covery related procedures for nonpatties is found in 
PU Code § 1794. 

9. The Commission generally follows the discovery 
rules that are found in the CCP. 
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10. The discovery procedures available in civil courts 
depends on the relationship or status of the person 
from whom discovery is sought. 

11. Both the civil courts and the Commission have a 
procedure by which a party can obtain discovery 
from a non-party. 

12. The stay granted in the June 24, 1994 ruling 
should be lifted. 

Conclusions of Law 

1. There is no provision in the Commission's rules 
which permit an appeal of an ALJ ruling. 

2. Under Rule 65, the presiding officer may refer an 
ALJ ruling to the Commission for their determina­
tion. 

3. The Commission frowns on the practice of issuing 
a decision regarding the appeal of an ALJ ruling be­
fore the proceeding has been submitted because it 
encourages the piecemeal disposition of a proceed­
ing, and frustrates the Commission in the perform­
ance of its regulatory functions. 

4. If a non-party possesses relevant evidence, that 
evidence may be discovered prior to hearing pursuant 
to PU Code § 1794. 

5. The analogy that CCTA's representation of its 
members is similar to that of a class action, so as to 
subject its members to discovery, is distinguishable 
due to the nature of Commission proceedings. 

6. The Commission cannot compel an association to 
require its individual members to answer data re­
quests. 

* 10 7. The April 1, 1994 ruling requiring responses 
to request numbers 3 through 8 by each member of 
CCT A should be reversed. 

8. The identity and address of an attorney's client is 
not a privileged communication and is discoverable, 
unless the identity of the client would betray a confi­
dential communication. 
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9. CCTA's Executive Committee meeting to author­
ize its staff to intervene in this proceeding is not pro­
tected under the attorney work product privilege be­
cause such authorization was not derived from or the 
product ofthe mental processes ofCCTA's attorney. 

INTERIM ORDER 

IT IS ORDERED that: 

1. The California Cable Television Association's 
(CCTA) appeal of Administrative Law Judge (ALJ) 
Ramsey's April 1, 1994 ruling is granted to the extent 
set forth below, and denied in all other respects. 

2. CCTA shall not be required to comply with Order­
ing Paragraph 2 of ALJ Ramsey's ruling dated April 
1, 1994. 

3. The members of CCT A shall not be required to 
provide answers to Pacific Bell's (Pacific) request 
numbers 2 through 8. 

4. CCT A shall provide answers to Pacific's request 
numbers 2 through 8 within 10 days of the effective 
date ofthis order. 

5. The stay granted in ALJ Wong's ruling of June 24, 
1994 is lifted. 

This order is effective today. 

Dated August 3, 1994, at San Francisco, California. 

DANIEL Wm. FESSLER, President, PATRICIA M. 
ECKERT, NORMAN D. SHUMWAY, P. GREG­
ORY CONLON, JESSIE J. KNIGHT, JR., commis­
sioners 

FOOTNOTES 

FN1 According to footnote 2 of Pacific's 
January 11, 1994 motion to compel CCTA 
to respond, as well as CCT A's January 21, 
1994 response to Pacific's motion to compel, 
CCT A apparently provided a list of mem­
bers to Pacific's counsel which purported to 
answer request number 1. It also appears 
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that CCTA responded to subdivision a, b, c, 
and d of question number 3. 

FN2 There is no mechanism in the Commis­
sion's Rules of Practice and Procedure 
(Rule(s)) which permit an 'appeal' of an 
ALJ ruling. However, under Rule 65, the 
presiding officer may refer an ALJ ruling to 
the Commission for their determination. 
This was done in an ALJ ruling dated June 
24, 1994. 

FN3 According to CALTEL's joinder, 
CAL TEL is art association of approximately 
25 nondominant interexchange can·iers who 
provide long distance telecommunications 
services in California. 

FN4 Pacific's request number 1 had asked: 
'Please specifically identify by name, ad­
dress, and telephone number each and every 
member of CCT A.' 

FN5 CCTA and CALTEL have raised the 
argument that because CCT A is participat­
ing in the proceeding under Rule 54 rather 
than as an intervenor under Rule 53, that 
discovety of CCTA's membership is not 
permitted. We do not find this distinction to 
be controlling in our analysis. 

FN6 CCP § 2020 provides in pertinent part: 
'(a) The method for obtaining discovety 
within the state from one who is not a party 
to the action is an oral deposition under 
Section 2025, a written deposition under 
Section 2028, or a deposition for production 
of business records and things under subdi­
visions (d) and (e). Except as provided in 
paragraph (1) of subdivision (h) of Section 
2025, the process by which a nonparty is re­
quired to provide discovery is a deposition 
subpoena. The deposition subpoena may 
command any of the following: 
( 1) Only the attendance and the testimony of 
the deponent, under subdivision (c). 
(2) Only the production of business records 
for copying, under subdivision (d). 
(3) Both the attendance and the testimony of 
the deponent, as well as the production of 
business records, other documents, and tan-
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gible things, under subdivision (e).' 

FN7 Of particular interest is the holding 
made in a case cited by GTEC. 
'Whether or not a representative plaintiff 
does and can in fact adequately represent 
others is a question of fact for the trial court 
. It may also be true that while all class suits 
are representative in nature, all representa­
tive suits are not necessarily class actions.' 

FN(Residents o[Beverly Glen. Inc. v. Citv of 
Los Angeles (1973) 34 Cal. App. 3d 117, 
129.) 

FN8 As to whether question number 2 
~hould be responded to, see the discussion 
which follows. 

END OF DOCUMENT 
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